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GENERAL STATUTORY REGUIREMENTS:

1. Both the property surrendered and the propery received in an
exchanga rmust be hald ellher lor productive use In a trade or business, or
ko investment.

2. The property surrendered and the propery teceived in an
exchangs musl be of Tike-kind."

3. The exchange must be a reciprocal lransfer of properties as
distinguished from asale and re-purchase.

1. EBusinessiovesiment

Section 1031 does not define either the term "productive use in a
tacde or business,” or “or investment” The regulations provide that
ctherwise unproductive propery held by a non-"dealer” for fitura irade
or business use or for future appreciation consfifules property held for
inrvastment.  [Reg 1.1031-1(b).) The relevant qualified use i the use of
gach proparty in the taxpayer's hands. The use of either propery in the
hands of the other party to the exchange is irmalevant.

Prt Lat Rul 8429023 has enunciated a safe harbor skating that two
yaars of business use is sufficiant 1o mesat this test.

Pogt-Exchangs Partnership Contritadlon

Magriegon v. Commissioner, 753 F2d 1430

Taxpayer exchanged a lse simple iterast for an undivided 40
percent interest in kke-kind property which ha then contributed ynder 1RG
Seclion 721 to a partnership in exchange for a general parinier kmerest,
Desple the fact Ihat the contribtion to the partnership was part of a pre-
amanged plan, the court lound that the interest of a gensral partner was
sufficient to salisfy the holding for Investment requiremenis.

i ECHANOS LAOrporate LS il -,
Bolkerv. Commissioner, 760 F2d 1038
Taxpayer received property under an IRC Section 333 Bquidation
{eliminated by TRA '86) and exchanged I 1or other ike-kind property. The
cour ound that this also was autficlent to meet the holding requiremant.
The law is nal yet settiad conceming the crsumsiances under which
e iransfier of replacement proparly soon aller, or the transier of the
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primary property soon before, an exchange will disquallly the exchangs
from non-recognition treatment under Secllon 1031,  Magneson and
Bokar both invobved the Tax Court and the Minlh Cicutt. The views of
ether courts have not yet been axpressed. Mots that bath Magneson and
WM!E Imvobve axchanges oogr to enactmen of Seciion (A325(0) by TRA

FoRSDre Soxutlons Regarding Partnershia Dissok 14,

Frequanlly, patnes desie to separate, each pariner desiring o
exchanpe his pro rata Interest in the partnership's proparty for separata
new propertiss ko be cwned individually by each partner. The partnarship
might exchanga the primary proparty lor raplacement proparties and then
distrioute the new pmoperies to the partners. Akemalively, the
parmership might distribute tenancy in comman interssts In the prirnary
property to the patnars. The parers would Ihen exchange these
lenancy in common inlerests for various new praperlles owned by the
pariners separately. A tenancy in common interast is like-kind and may be
exchanged for & fes Interest provided the tenancy in common & not
treated as a parnership 1or tax purposes. Rev Rul 73-476. A tanancy in
comimen, however, may constitule a partnership, regardless of intent, &
the tenants actively cary on a rade or business, Reg §1.761-1.

2. Like-Kind
General Rule

Al property classfiad as raatty under stals law is "Hea-kind™.

Raters 1o the nature or characler of proparty, not to ils grade or
quality. The fact that the real estate is imgroved or Lnimproved ks
immaterial. The noneracogniion rules of Seclion 1031 concem the
dichotomy betwsen realty and parsonalty rather than real estate which has
dissimilar locations, characteristics or profil-producing  uses. Reg
§1.1031 (a}-1{b}, ic).

Impravied real estala may be axchanged for unimprovad real aslate,
and city real estate may be exchanged for rural real estate. Domestic real

estate may be exchanged for real estate in a forgign country (Rev Rul 68-

363). Mineral and non-mineral real property inlerasts are hike-kind to each
cther provided the mineral interesls are considered real property under
applicable slate law. A leasshokl imorest of at least Ad-year durztion
including opbional renewal parinds |3 Bre-kind Lo ba a fee. Reg §1.1031 (m}-

(b}, (c}.
Exciuded Proppriy
Saction 1081{a){2} denies non-recognilion treatmem 1o the transfer,
o feceipt of ihe following catagores of property:
Stockinrade or other property hakd primarily for sala
Stocks, Bonds, or Noles
Cher securtias or evidencas of Indebtedness or Inlerast
tmarests In a Partnership
Cerlificates of Trus! or Benwfickal Imerast
Chosas In action

-
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1. Property §or Proparty

The essenca of an exchange Is a reciorocal fransfer of property as
distinguished rom 2 sale and red R

The Sarvice took the position that the reciprocal transfer of property
must b simulianeous. Undar this view, a transfer of {ike-kind foperty in
the future would not constitute an exchange. In Starkar v, US. the Nirth
Circuil rejected this position. The Tax Reform Act of 18984 aflempted to
provide more corfainly i the area of delayed exchanges, b, as
discussad later, this is not abways the case,

The Service will licely use the step ransaction doclrine in argumants
to disallow treatmant under Seclion 1031, -

All the legs of tha exchange must constitute an intsgrated, mutually
depandsni ransaction.

The Tax Court wiE laok 1o interdependsnce, intent, timing, and
commiiment of the parties ko the sxchangs.

THAEE CORNER EXCHANGE

PURCHASER

FRIMARY PROPERTY

TAXPAYER SELLER

§mgﬁﬂ§ﬂmﬁﬂsﬂmﬁgaﬂaﬁgmqmﬁm§§
awm_ma__zn_uaasa._uaﬂm&.._.rmu.m_woz from whom propedy i5
received need not be the same parson 1 whom the primary PROPErty was

transisired. Rev Rl 57-244: Haden v, Commissionar, 165 Fadf 558 (Sth
Clr 1948),

Mercantile Involved a propery owner-exchanger, g buyer of the
axchanger's property, and a ssler of kke-kind replacament propay.
=) hn. Aly Al_cisl] HYWOH Bl A 1 _n.-. cih H -.. lnl¥] -.'nh-.‘

=K1 3 LIKCHY) S COMRamy 1a

g
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faciitator in 1he transaction, Because of the tax consstquences, Marcantis
tid not wanl 1o sefl iz propery. Instead, they transiemred & 1o the litke
compamy which iInlurn Iransfemed i to the buyer. The iitle canpany foak
the buyers money and used it to buy the replacemen property and
having bought It transterred f to Mercamie. Al of ke legs of this
Transaction were camied aut Pursuant 10 appropriate contracts enlared into
between the respactve parties of sach leg. Faced with this unigue
transaclion, the Board of Tax Appeals rejected the Sarvipe's argumeni
that the transaction did nal give rise o a valid tax defermed exchange
because the tile compary acted as the agent of (he buyer and hekd that

ompany was the agent of the Buyer, it would not have matterad bacause
U sl would have resultad In an integrated transaction in which tha
taxpayer recelvad, and was entided only t0 receive, lie-kind replacement

1o the (Riehokders of Coups's farm to the buyer tor cash and paid off tha
sellers of the farm which Coups now owned, Despie amending the
cantragt, ihe court held in this Transaction (hat Loups did not sell his Jands

to the buyer but exchanged them ior ike-kind Property in accordange with
Code §1031(a),

they desired to obtain in an exchanga, rather than satling theit |and,
paying tax and buying the new parcel. Therelare, the ascrow agresman
was amended providing that in lisu of the onginal cash deal, the buvar
would acquie the fand Aldersan desired, and woukl exchange that
Properly for Alderson's. Having dong so with the maney he otherwise
would have used to pay Afdersan, [he exchange was effected. The eount



(E] Similzrty, in Carfion v. Unsted States, 335 F2d 238 (5th Cir 1967,
the taxpayer failed 15 pay altenlion 1o detalls and runed the exchangs,
Ima.ﬁwmgw.mﬁmma k3 sell or exchangs ranch land 1o a developer,
Taxpaysr slected the exchange, found the land ke desired, and mads e
ggmsnmﬁm_umaozm_? He then netiied the developer that he
woiild require him to purchass the land and exchange It for his ranch, asg
the achual agreements of sale were executad by the devaloper, Hewewvar,
when | came time o close, rather than duplicate itk trarsfer costs, the
lransaction was siructured so that the land which the deveioper was
buying i exchangs was Saamﬁn_.%mna;aq_m_mnumwm_.m.ﬁ not to 1ha
devaloper and then 1o faxpayer, The taxpayer hat recaived cash and the

S s 905 (1978), whero a lour-party exchangs was Samctiona] despie
deficiencies In the comtracis and the lact 1hal the patdy to whom the

6
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taxpayar's propedy was Coveyed did nef oblain an onnership interast in
the exchange Property prior ko ﬁB&.mﬁ:nm.

Garga standard requires that the laxpayer desired 1o effed a lax-ree
exchange, that his antions comportsd with that dasice, and that no cash
Procesds from the sale of the odigingl propernty were received by the
laxpayer, afther aciuaty wconsiuclivaly. ]

{Hi In a seras of cages decided from 1975 through 1979, and
Riwimaﬁﬁ?gnﬁﬁ_zﬁﬂ:gwﬂﬂ?a?
concept of nonsimulanecus exchanges.  In Starker _._...Fm.. 18751

Promise is not 3 kike-king exchange and tha laxpayers gait or loss was fo
be recognized, The court hekf that the fair market valus of the promisa
was equal 1o the fair markel valye of the land conveysd. [n 2 major
development regarding this issue, Starkar I, was raversed by the Minth
Circoll Cout of Appaals. The coun divacled itsek in this case 1o (he
question of whather §T031 required a simuttanally of transfers for a
qualifying exchangs. s deciksion was that jhe contract right o receive
additional property in lhe fiture, though parsonal Propertly in nalure,
should not be Ireated any differently fram the ownership rights

was heidio be Qualifying proparty in a like-king axchange,

) The rensimultaneity of Iransfer iseus was alsd addressed in
Rutherford v. Commissinger 27 TCM 1851-F7 [1878), whevsin the oourt
slated that the iact that property consliuting ong side of an exchange was
not In existence at the fime of transter did nol preciuds ths applicability of
§T031a).

{f} On Mach 15, 1987, the Tax Ceunt upheld 1he Sewvice's
disailowance of taxpayers purported fax-cledarad exchange in Giarbis g,

?




MERTENS OUTOBER HIGHLIGHTS

l

Bezdian v. Commiscioner TCM 1867-140, but supported s daclsion
ion filled with Incormect stalements of muili-pary axchangs kaw.
At the autset of ils epinion heodding in favor of the Service, the Tax Court
stated the wellostablished rule that a sals of propery followed by a
Separate and unvelated purchase of property is net an axchange pursuant
to §1031. On the other hand, sald the o, ff the taxpayer's transfer and
recsipt of property were inlerdepandent Pans ol an overall plan the resul
of which was an exchange of lke-kind properties, $1031 appliss. The
court stated later in s opinlan that the ransfars imlved in the case would
not meet the sxchange requirement of §1031 "even ¥ the fransfers were
inlegrated, interdependernt and aimed at a particular resulk” These wo
stalements are simply imeconcilable under any ciromsiancss and cast
sericus doubt on the quality of the coun's scholarship In the casa,
althaogh nat onthe dacision itsal,
i fiikon v. Commissloner, TOM 1987-318, taxpayers negotiztod with
a slale consarvalion commission Io sel 308 acres for $339,000 which was
paid in the form ol a g§§ﬂﬁn§a§m=ng§a into a food
gqﬁm&msmayn. The taxpayers laler endorsed 1he check 1o a third
party in axchange for 109 acras and caszh of $218,900, which taxpayars
depasited into their bank accound. In denying §1031, nomrecogRitien
trealment, the court siressad that the taxpayers had unfettered and
unrestricled comtrol over the original check and thal a cash sals ard

i_ﬁ..m..n_um.._

reinvestment took place. Note: Putting the cash on ica will not avoid -

consinictive racaid.

1954 Tax Relonm Act
Sanctions delay batween the disposilion of taxpayers primary
Property and acquisilion of replacemen propery.

[mposes Stried Time Limitg

1. 45-day Identilication Pariod |RC 51031 BI{FIA),

A iimited number of properties must be designaled as the Propety 1o
be recaived in the sxchange within 45 days fom the date taxpayer
Burmenders contral of the primary property.

The requirament In §1031 {8}{33(A) that the exchange propedty be
identified within 45 days afler the date on which faxpayer transfers the
proparty reflinquished in the exchiange is an arbdtrary cut-off dats which
Presumably must be strictly compliad with. The Conlerence Report states
that “the dasignation requirement may ba met by designating the propary
To be recaived in he comract between the parties Multiole designallons
are permitied only if stated as akematives “delermined by caningancies
beyond the contral of both parties. ™

2, 150-day Comoletion Feriodt IRC §1031(3)31E).

Replacement propary must attually be received within 180 days of
the date taxpayer sumendars control of iha primary propedy or the dale
{including extension} his tax retum is due for the year in which the pimary
Property wag sinrandered, whichever comes first. Thus, for exchanges
beginning on or affer October 17 (assuming a calendar basis}, the
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taxpayer 1ing date of the ncome tax rewum due Apd 15 of the following
year will :ﬁ to be extended In order to avoid shartening the 180-day
period aliowed for complating the axchange.

Cash and Lisbikties aa Sogt .

Gateral Byle: Even oF Up in equity and even or Up In value resulls ina
fullty t2x dedemred exchangs.

If an exchange wouid be within tha provisions ol §1031(a) but for the
lact that the property raceived consists of qualtying pvopesty and other
propenty or money, the gain, i any, o the recipient is recognized to the
axtant of the sum of menay and the fair market value of "ather propery”
recabvad. This "money or other propery” is commonly cabiad "boot™ and
includes liabiitias assumed ar attaching to properly received in an
exchange. "Cthar property” is either property spaciically excluded [stock
in trade, notes, choses in action, parinership interests, eic.) or property
s:w&&:ﬂ&ﬁm.aaﬂabaﬁm&ﬂqaa&a&a?gﬁﬁﬁm. .

ﬁuﬁ&mﬁ&:ﬂﬁaﬁ_nmﬂigﬁﬁm&ﬁa&nqgﬁé
agains consideration received in the fom of an assumplion of a Eabilty or
& iransier ol property subject 1o a kabilty. Consideration received in the
form of cash or other property & nof, however, natted against
consideralion given in the form of an assumplion of labllities or a receipt of
proparty subject to 2 iablity.

Boot; Metling Rulea

1. Dmmwvmﬁgnmmoﬂﬂmonaﬁzmomgnaﬁiﬂmmﬁ
gaﬁrﬂg_iguaagﬂ%ﬁ.‘_ peopery.

2. Eﬁﬂgﬁmﬁcgagﬂmﬂgﬁwﬁ
%Eanmgamnﬁtomaozauaameuavm&.

3. Deid assumed on the acquisition of replacemant proparty offsets
delA E_Eg_faﬁgﬁzigaﬂwnﬂﬁmnﬁ

4. Debt assumed on the acquisition of replacement proserty will ool
atfset cash received onthe dispasition ol primnary property .

LCash Boot
PRIMARY PROPERTY
Market value $60.000
Adjusted Cast Bagis 30,000
EXCHANGE PROPERTY
Market value 540,000
Cash 10,0040

Taxpayer has realized gain of 330,000 on the dispasiton of primary
property but is reouired to recognize galn of only $10,000, cash receivad
inthe exchange.




PRIMAFY PROPERTY
Market value $50,000
Doty 30,000
Equily 60,000
Adpsted Cost Basis 40,000
EXCHAMGE PROPERTY
Mzrket vakuo 65,000
Dbt 8,040
Equity 60,000

Taxpayer has reaklized gain of $50,000 on the disposition of primary
propenty but & required to recogeize gain of onfy $24,000 net debt relied

Bagis

%gﬂmaﬂnn&ggﬁmaﬁgmzﬁwﬂcﬂﬁﬁw. -

adusted cﬁwigmﬁm@gﬂmuﬁgmﬂmﬁmﬂﬁmﬁ_ﬁ

ﬁumﬂwmmmﬁnmg_n!h:._m :mnm&:mﬁc&aﬂﬂ.ﬁ__suﬂnmg :
Bﬁ.ﬂﬂ#&gaumigﬁaﬁﬁmﬁé. This i kncown ‘

as "substitute basis.~
Basis Computation
PRIMARY PROPERTY
Market valua $75,000
Adiusted Cost Bagia 50,000
EXCHANGE PROPERTY

Marke! value 175,000
Less: Cost Basis 50,000

Cash Faid 00,000 130,000
Gam Realized 25,000
Gain Recognized £-
Basis of Primary Property 50,000
Plus: Cash Paid 100,300
Plus: Gain Recognized -
Substiute Basis 150,000

10
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asry Computaticons with Mortoanes

PRIMARY PROPERTY
Mearkst valse : $500,000
Debt 200,000
Adjusied Cost Basis 160,000
EXCHANGE PROPERTY
Market vakia 500,000
Gait Recognized (cash recelved) 108,000
Bubsiitute Basls Compytation
s.&.ﬂmnﬁnﬂmﬁ&n.mg Property 180,000
Plus: Net Incraase in Debt 100,000
{55 Net Cash Racahved {106,000)
Plus: Gain Recognized 100.000
Substitte Basis In Exchange Property 2060, B0y
PRIMARY PROPERTY
Market vaiue 500,030
Datt 250,000
Adjusted Cost Basis 100,000
EXCHANGE PROPERTY
Markat vaiue 500,000
Debt 200,000
Gain Recognized -
Substitute Sasis Compuytation
Adlusted Cost Basis of Primary Proparty 106,000
- Lesg: Net Decreass in Debt (50,000}
Pirs: Met Cash Pald 50,000
Plus: Gain Recopnized £-
Substitule Bagks in Exchangs Property 100,000
QyeStment Income and Co
IBS Bogulatians Section 1.451-2

Funds musl be subfact to “substantlal restrictions” and not "within
taxpayar's immediate conirol and dispostion.”

n



MERTENS OCTOBER HIGHLIGHTS

I
Bgvenue Buling 79-91

A "real and delinite restriction mus1 be placed on the seberora

"spacific economic benefs” canferrsd uponihe purchaser,

Beed 723 F2d 138 (1383)

1. The amangement is part ol a bona fide amrs length agreament
g@m:ﬁmﬂagmﬂnﬁmﬁmﬂm.ﬁ_:&aa&m:&ga“
.2 The exchanger recsives no presenl bensficlal interast or
invesimant income fram the purchase furids; and,

3. The intermediary i not acting under the sxchisive autho f
the taxpayar. i e
The Service's posttion will be that # the exchange account is not

subject to these requirements, the taxpayer will be In constructive recaipt
of the purchase funds,

NISUTUCHYe Hecelnt and Agency Iss 8

In planning a delayed exchange, the principal nog-ap is fo
ensure ihe taxpayer is adequalely secursd between Em.u...m_qs he
surendars the Qﬂﬁm_ property and the time he receres the exchange
Proparty. ﬂﬁv::nﬂm_ﬁmmam_.mamzﬂ:m_g%_gmq does ngt
a&%ﬁgoﬂﬁﬁcrﬁaa inthe interim.

NCE ANENCy i 3 contractual relationship in which ona 25
have another acl on his behat!, in our opition, the _wwm_q u.m_.m_mawﬂ
aiternative is that the purchasers obigation be secursd by cash in an
8scrow account. This would suggest thal the purchaser was meraly acting
as the exchanger's agent and that the exchangar efieciively received tha
cash proceeds of the sale. I Ihe cash is relained in escrom at- the
axchanger's dirsction consinuctive receipt almost certainly has cecurred,

purchaser and then in a separats, independant transaction purohased{ike-
kind property from a third pery sellar who was not involvad In the original
:m_mmn__a:_ i the facts establsh the existsnce of an imegraied
Iransaction, the lax deferred exchange wil be upheld by the count. Hthene

B o integraliost, however, tharg is no tax deferred exchange regardless
of whether the faxpayer did in fary trade his praperty for other like-kind

fransaction Is proof that there was never a mamant from the time the
laxpayer enfered into the contract comveying his property to the
purchasar, unfil the lime that he racaived tke-kind property in exchanga,
when he had the unresiricted uss of or right lo acquire the use of the
Ba.n.m_a_s: paid farthe acauistion of his proparty.

Q.._nmum Title and Trust Company has prepared suggested language
for & tist in satisfying the requirements of §1081(a)(3). The Trust
Agreement provides that nst proceeds of the chising escrow shall be

L] )

A it o e
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depesited by purchaser with the fustes represeming the portion of the
deferrad purchase price payabie to the exchanger from Ihe transfer of his
propedy.  Then on behalt of the purchaser, the trustee invests the
purchaser's funds which canstiute 1ha Irust sstale. 1f the purchaser ang
eachangar identify one or more properties by wrilen notice 1o the trustee

within 45 days from the date of the original transter, iBe Inuslee will use its .

best efforts to purchase and comay 1 the exchanger each propery so
identiied within 180 days from the date of the original transfer. The
axchanger agrees to daliver to the trustes any additional {unds required o
complgle the purchase of each sxchange property.

it is our belief and interpretation of the construclive receipt doctring
that interest on purchaser's funds depesited into the teusk shoukd inure o
the benefit of the purchaser. To compensate the exchanger lor lost
Interesl income, the awchanger and purchaser could agree In the reaf
astate contract to pay interes! to the exchanger fo the extent of income
samned on purchasers deposit in the trust. Altematively, the paries could .
esfimafe the net benefit lo purchaser of income eamed on the -
purchaser's deposy andincrease the puichase price by thal amow. b

Lost Interest” Income Atterpatives

1. The taxpayer and Ihe purchaser of the primary property could

estimale the net beneft to Ihe purchaser of income eamed on -

purchasers deposit and increases in the purchase price by that amount, -
Mote: This may subjsst the axchange to risk of disallowance under °
§1031, -

EXAMPLE

Sale price 1063, 000

Morgage payoff 30,000

Sellers charges 10.000
Nt procaeds 60,600
inferest raty - i
Days toclose 1204380
Imvestment income 1400
Exchange fea {300
Netincome to purchasar 100
Purchaser's average tax rate [30%)
Met banefit to purchaser 70
Adlusted sale price 1,770

2, The faxpaysr and purchaser could agree in the real estals
condract to make a deferred payment lo the taxpayer in a lived ameurt 12
be limited by aclual investment income earnad on purchasers depaosit
the axchange accounl. Mote: This wilf subject the exchanger to additional
risk of disafiowance Lnder §1031,

RE
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EXAMPLE

"The Purchaser hersunder agmes to pay 1o the Exchanger in
conskderation of Txchanger's transfer of the subject premises an amount
equal to & percent per annum on Purchaser's Funds as described in the
Exchange Trust Agreement, provided however, said amount shall not
exceed and shall ba limited to the amount of interest eamed on the
irvesiment of said funds Dy trustes. Any payment made under this
provision shafl be accomuiated and added ko corpus of said 1ust.”

Ciher AHematives
3. Use inmvestmant incoms 1o induce the purchaser b cooparats in
the exchange.
4,  Use invesimantincome lo compensate exchange trusles.
"Beverse™ Stader Exchanges
Las v Commissioper, Tax Court Mama 1986-204

Taxpayer acquired propernty in Hawall, giving cash and & note to the-

selier. Laler, taxpayer sold property in Calfomia and direcied that the
sales proceeds be transferred to the note holdor in Hawall. Taxpayers
purported §1031 axchangs was disallowesl.

The concem of 12 court was over lack of interdepandence batween
taxpayer's acquisition of replacement propery and iater disposilion of
primary property, nof that it would bave amounled 1 new precedant.

Allematives to Reverge Starker

1. Purchase an opfion on the replfacement property, iransler the
option 1o the purchaser of primary property and have him exencise opdion
whan taxpayer s ready to close on grimary property. Then slnedlure a
simulanecus exchange.

2. Find an extremely trustworthy intermediary o purchase tha
targeted replacament property and hold it pending the dispesiion o
taxpayer's primary property. Then structure a simuttaneous exchangs.

The laxable avent in this 1acl skualion both adses and is
complated when Laxpayer relinquishes comrol of his proparty.

Siretching the 180 Dav Hule

1. IRC Regulation Section 1.1031{a}~1(c)(2) aHlows the exchange
of afee for a beasehokd of 30 years or mora.

2. nSiaker v Commissipner, 602 F2d 1341 _H._mu__mu_ 2 leg indarast
exchanged lor an equilable interest in Aricles of Agreemanl recebmed
favorabds Ireatment.

3. Delivery of a deed presently transfering replacement property
subject 1o a defeasance clause should constiute a presanl transfer
subdedd to 8 condition subsequant.
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HMisceflansous Consideralions

Helding Ferlod

The general rule is that with a lax-dree exchangs of property, the
holding period of The new asset has tacked to # the hokiing pericd of the
old assal. Code §1223(1). Thus, if a capital assel held for five months [s
exchanged for another capilal asset in a Code §1031 transaction, 1he
asset acquired starls ofl wilh five months lowards the kong-term capital
ain hodding period requiremant K itis reinstated.

_________.__ma nm_uwnﬁn_m Bm_ uB_um&_ is moa oﬂ mxn:m:nma by its owmer al
a gain, there may be ordimary income recognized. Pursuant o Code
§1250, thal amourt depends on the holding peniad, Iype of real property
and whether acceleraled depreciation has been used. However, cenain

. limitalions regarding Code §1031 bansactions are contained in Code

§1280{d)44A). Ordinavily, if no gain s recognized under Code §1031,
then no depreciation recapture {ordimary income) will be recognized.
However, gain wil be recognized i the §1250 gain which, bed for §1031,
would have been recognized exceeds the fair market value of §1250
property acquired in (he fransaction. Code §1250{d){4HA] and
§1250(d)t4)(C). Thus, no Code §1250 gain will be recagnized if the laie
market value of §1250 property acquired & the exchange is equal o, or
greatarthan, the §1250 gain.

il gain s recognized under Code §1031, then §1250(d){4)(A) and
§1250{dit4)(C) require that §1250 gain be compuled as the greater of the
baot raceived or the excess of §1250 gain over the fair market value of
§1250 property acquined.
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